BEFORETHE FLORIDA JUDICIAL QUALIFICATIONSCOMMISSION

INQUIRY CONCERNING A JUDGE, NO. 01-244 Case No. SC01-2670
(Judge Charles W. Cope)
/

RESPONSE TO EMERGENCY MOTION TO COMPEL

The Special Counsd responds to the Emergency Motion to Compe filed by Respondent and
sates:

1. The motion to compe seeks production of a one-page report by a private investigator
retained by the Commission in investigating the charges againgt Judge Cope pursuant to JQC Rule 12(b).

2. The Speciad Counsdl objectsto thisrequest pursuant to ArticleV, section 12(a)(4), which
mandates that the report, which was generated as a part of the investigetive proceedings prior to thefiling

of forma charges. See dso In re Graziano, 696 So. 2d 744 (Fla. 1997). To the extent JQC Rule 12(b)

could otherwise be read to require production of the report, the rule expresdy provides that production
of statementsis required "except those documents confidential under the Condtitution.”

3. The Specid Counsel further objectsto thisrequest pursuant to Rule 1.280(b)(3), Florida
Rulesof Civil Procedure, whichisapplicableto these proceedings pursuant to JQC Rule 12(a). Thereport
was prepared in anticipation of litigation or for trid by and for the Commission's representative — its
investigator.

4, The Special Counsd further objectsto this request because production is not required by
JQC Rule 12(b), which requires production only of "written statements and transcripts of testimony of"
witnesses the Specia Counsdl expectsto cal. A report by an investigator of his conversations with a

witness —whichreport has not been read by, adopted by, approved by, or signed by the witness— cannot



be congdered a statement of the witness.

5. The Supreme Court'sorder from the Holloway case, whichisthe solelegal authority relied
upon by the Respondent is not controlling. Fird, the order was not published and therefore has no
precedentia effect. Second, dl of the arguments discussed above were not raised before the Supreme
Court, who order briefing within 24 hours. Third, the Supreme Court lacked jurisdiction to issuethe order
inthe Holloway case. Pursuant to JQC Rule 21, "the FloridaRules of Appellate Procedure and Rule 2.140
of The Horida Rules of Judicid Adminigtration shall be gpplicable to reviews of Investigative and Hearing
Panel proceedings by the Supreme Court. Neither Rule 2.140 or any of the gppdllate rules provide for
direct appellate review of nonfina discovery orders. Certiorari relief was not requested in that case, the
Supreme Court did not indicate that it was conducting certiorari proceedings, and, in any event, awrit of
certiorari would not have been gppropriatein that case. Findly, on information and belief, theissuein that
case was factudly digtinguishable from the issuein this case.

6. Alternatively, the Specid Counsel submits that the report at issue does not contain "vita
impeachment evidence' or any other evidence that Respondent cannot obtain by smply deposing Dr.
Jeanes.

7. There is no emergency warranting a prompt hearing in this case. To adequatdly set forth
and deveop itsarguments, the Special Counsel needstimeto prepare an gppropriate memorandum of law.
On Tuesday, December 18, 2001, the Specia Counsel informed Respondent's counsel, Robert Merkle,
that the report would not be produced. While Respondents attorney threstened a motion to compel, he

did not file his mation for nearly amonth, and it is now less than a week before Nina Jeanes scheduled

depostion.



8. Thisissueis of profound importance to the functioning of the Commission's Investigetive
Pand. An adverse ruling will hinder the ability to adequately investigate charges before filing a notice of
forma proceedings, which may pregjudice the rights of future judges targeted by adlegations of judicid
misconduct. Additiondly, an adverse ruling will chill witnesses from providing the Commisson's
investigator with informeation rdevant to charges of judicid misconduct. For these reasons, a decison to
grant the motion to compe should not be made until the Pandl has had the benefit of thorough briefing by
the parties. The Specid Counsd has had less than three hours to review the motion and prepare this
response.

WHEREFORE, the Specid Counsdl requests that Respondent's Emergency Motion to Compel
be denied or, in the dternative, that the Court set a briefing schedule in this matter alowing the Specid

Counsd at least ten (10) daysto brief the issues.

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that atrue and correct copy of the foregoing has been furnished by
facamile mall to: Louis Kwall, Esg., Kwall, Showers & Coleman, P.A., 133 N. St. Harrison Ave,,
Clearwater, Florida 33755; Robert W. Merkle, Jr., Esq., Co-Counsd for Respondent, 5510 W. La
Sdlle Street, #300, Tampa, Florida 33607-1713; Judge James R. Jorgenson, Chair of the Judicid
Qudifications Commission Hearing Pandl, 3rd Digtrict Court of Appedl, 2001 SW. 117th Ave., Miami,
Horida 33175-1716; John Beranek, Esg., Counsd to the Hearing Pand of the Judicid Qudificaions
Commission, P.O. Box 391, Tallahassee, Florida32301; Brooke S. K enner ly, Executive Director of the
HoridaJudicid QualificationsCommisson, 1110 Thomasville Road, Tallahassee, Florida32303; Thomas
C. MacDonald, Jr., Esq., Generd Counsd to the Invedtigative Panel of the Judicid Qudifications
Commisson, 100 North Tampa Street, Suite 2100, Tampa, Florida 33602., and be facsmile to John
Beranek, Esg., Counsd to the Hearing Pane of the Judicia Qudifications Commission this 16th day of
January, 2002.

By:

John S. Mills, Esg.
Florida Bar No. 0107719
Specia Counsd
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